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ABSTRACT 

The paper examines current problems, controversies, 
legal disputes, and judicial rulings regarding the provision of 
related services to handicapped students. Following a section on 
background information, statutory requirements are specified and 
compared in chart form. A summary of legal disputes focuses on 
specific services (such as catheterization, tracheotomy tube 
assistance, psychotherapy, and occupational and physical therapy) and 
on questions of the intent of the law (regarding limitations in terms 
of ties to special education or academic achievement or limitations 
to nonmedical services). An analysis of additional policy 
considerations addresses current legal precedent, the influence of 
the judiciary, sensitivity of the issue, variations by state, cost 
sharing strategies, state statutory solutions, eligibility, and 
personnel preparation. (CL) 
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RELATED SfflVKZS KB HANDICAPPED STUDENTS: 
LS3AL CCKSIDHtATIONS 

Hie delivery of "related services" es part of the education of handicapped 
children under Public Law 94-142 continues to present a challenge for state and 
local education agencies. "Related services" are defined as transportation, and 
such developmental corrective, and other supportive services that are required 
when necessary for a handicapped child to benefit from special education. They 
are the types of services, such as physical therapy or special transportation 
assistance, that in the past have usually been provided by health and welfare 
agencies. 

Since passage of conprehens ivp federal law in 1975, responsibility has shifted 
to education agencies for providing these services to school-age handicapped 
youth. So far, implementation of this mandate nationwide has been inconsistent, 
often confusing, and sometimes problematic. 

This issue brief outlines current problems, controversies, legal disputes, 
and judicial rulings regarding the mandate that schools provide handicapped 
students with related services. 



• fCW DOES CURRENT LBCAL PRECEDENT DEFINE "RELATED SERVICES"? 

• HOW ARE STATES MUGGING PUBLIC CONTROVERSY OVER SERVICES TO HANDICAPPED 
STUDENTS? 

• HOft ARE EDUCATION AGENCIES MXNAGING THE ADDED FINANCIAL BURDENS? 
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P.L. 94-142 requires that handicapped children be provided with special 
education and related services* The services described in the federal law include 
transportation, psychological services, speech and language or occupational and 
physical therapy, as well as recreation* This list of services is lengthy but 
not exhaustive, so that each child's individual needs may be considered. Although 
there are many services that would undoubtedly help each child, a service is 
legally mandated only when a child would otherwise fail to benefit from a program 
of special education and when the service is specified in the child's 
individualized education program. 

Related service requirements involve the schools in novel areas of activity 
and relationships. Traditionally, school staff have not been trained to deliver 
such services. Although the costs of providing related services may be borne by 
health and social service agencies, third party payers or the education agencies 
themselves, the responsibility for providing services has fallen primarily on 
state and local education officials. 

Most school districts are financially pressed and must seek additional funding 
to provide even the needed special education, let alone tire additional related 
services. The pressure on local school budgets has only partially been alleviated 
by federal and state reimbursements or supplements. Yet the law does not allow 
lack of money to be offered as an excuse for denying services, nor can children 
f be put on watting lists while a school district locates the financing. Officials 
* are not permitted to deny a service merely because the service is not presently 
1 provided to any other student or because its provision would necessitate the 
■ hiring of additional personnel. 

Naturally, disputes arise over the type and nature of the related services 
to be offered. For some school officials, a program meets the legal standard if 
a child is permitted to attend school and is provided with services a local board 
of education can afford. Some parents, on the other hand, have argued that every 
service that will aid a child should be provided to the fullest extent possible. 

Legally speaking, a student need net be offered the best or most expensive 
educational techniques, materials, and services available, but public schools 
must design and develop an individualized education program for the exceptional 
person so that learning can be attained. As a result of tne flexibility built 
into the wording of the law, educators and parents must allow for related services 
that may be somewhat esoteric but that are necessary to help a chHd to learn. 

Because "related services" have received definition by the courts, the topic 
is usual ly discussed in the context of adversarial disputes, lawsuit*?, and judicial 
coercion. It would appear that the courts are overflowing with these ea*t;S *nd 
that all parties are anxious to sue, but nothing could be further from tne truth. 
In fact, both school officials and parents are highly reluctant to litigate, and 
judges generally and traditionally do not like to interfere in education matters. 
According to a Rand Corporation study, "the vast majority of the disputes about 
special education services are resolved informally or in the administrative due 
process system." 
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CtWMti SOON. 

. . . from t he Special Educaton Dissemination Project: 

Closely tied to the "related services" issue, is the controversy over the provision 
of privnte/resident tai and extended school year placements. The next Legal Issue 
Briefs will present a discussion of these issues. 
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This material is made available through NASBE's Special 
Education Dissemination Project. Working ht cooperation with 
the f^ounci 1 of Chief State School Officers, Nat ional Conference 
of State Legislatures, and American Association of School 
Administrators, NASBE has undertaken a variety of activities 
aimed at providing education policymakers with research and 
practice-based information on special education. 

The project is funded by the Division of Educational 
Services, Special Education Programs, U.S. Department of 
Education. However, the views expressed herein do not 
necessarily reflect the posit ion or policies of that Department. 
This material may be reproduced. 

For more information about the project, contact Roberta 
Felker, Dinah Wiley or Cynthia Chambers at NASBE. 
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• P.L.94-142 requires that handicapped children be provided with special 
education and related services, defined as: 

... transportation* and such developmental , corrective, and other 
supportive services ... as may be required to assist a handicapped 
child to benefit from special education. 1 

• Further definition is provided in the regulations, which list the 
following specific services: 

... speech pathology and audio logy, psychological services, 
physical and occupational therapy, recreation, early 
identification and assessment of disabilities in children, 
counseling services, and medical services for diagnostic or 
evaluation purposes ... school health services, social work 
services in schools, and parent counseling and training. 2 

• The federal government makes it clear that these are not the only 
necessary services which states nay be required to provide: 

The list of related services is not exhaustive and may include 
other developmental, corrective or supportive services ... if they 
are required to assist a handicapped child to benefit from special 
education. 3 

• As indicated in the chart at the end of this section, related services 
are also required by statutes in 42 states, either by definition (26 
states) or by indication (16 states). 4 There are still disparities 
among state special education statutes, and some remain flawed by 
obsolete provisions that are incompatible with federal law. Since 
passage of P.L. 94-142, however, state laws have become more similar 
than they are different, at least along broad dimensions. & 

• Discussion 

As lawmakers readily admit, the related services requirement is a 
general one: What service does the child need to benefit from a program 
of special education? The answer must be decided on a ease-by-case 
basi s. 

It is not surprising that educators have tried to protect their 
limited resources by searching for appropriate limits upon related 
services. In court, educators have asserted that a particular service 
or services are not related to education, but are instead ^medical" or 
"health" related, involve 'life supports," or arise from "emotional," 
"family,** or ^social" needs. So far, attempts to limit the types of 
services that must be provided by the schools have generally not been 
supported by the courts. 
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Jp.L. 94-142, Section 602 (17). 
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Students. In Sherman, Joel D., Mark A. Kutner and Kiraberly J. Small. New 
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LHGAL DISPUTES OVER SPKIFIC SHWICES 



The following specific services have been the subject of legal disputes 
between educators and parents. In every case, school officials have been ordered 
to provide the service; when lower courts have ruled in favor of the schools, 
these rulings have been overturned on appeal. 

• Catheterization 

In Texas 1 , Pennsylvania^ and West VirginiaS, school officials have 
contended unsuccessfully in court that a procedure called Clean 
Intermittent Catheterization (CIC) , required by persons who have spina 
bifida, is not a service related to education but is instead a medical 
and life support service. 

in designating catheterization as a related service which schools 
must provide, a federal court of appeals stated that "without the 
provision of ... i catheterization, the child) ... cannot be present in 
the classroom at all." Failure to provide the service amounts to the 
illegal exclusion of the child from school. The court reasoned that 
this, plus the fact that cathHerization is a simple procedure and one 
with which children need no assistance by the time they reach third or 
fourth grade, takes precedence over technical contentions about the 
definition of "medical" services. 

• Tracheotomy Tube Assistance 

In Hawaii 4 , a child who has tracheomalacia, a condition requiring 
a tracheotomy tube so she can breathe and expel secretion from her 
lungs, would be in danger of dying if the tube became dislodged, 
necessitating prompt assistance. The court determined that "this 
service can be provided by a nurse or other trained person who need not 
be a physician." The teachers, however, resisted and filed a grievance, 
leading the court to order a private school placement at public expense. 



• Psychotherapy 

In Connecticut 5 and Montana 6 , schools were ordered to provide 
psychotherapy or counseling for emotionally disturbed students as part 
of the required "psychological services." The courts reasoned that 
emotional problems will inevitably affect the educational progress of 
« child, and that in this sense, psychological -services ere related to 
education. On the basis of P.L. 94-142, the court overrode the Montana 
state law that specifically excludes psychotherapy from educational 
functions. 
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• Occupational and Physical Therapy 

In Maryland 7 , provision of these therapies was challenged despite 
their specific mention in the P.L. 94-142 regulations. 8 The U.S. 
District Court upheld their status as related services which schools 
must provide. 

In sum, these lawsuits have resulted in an expanded definition of related 
services. The broader issues argued in court will he sumnarized in the next 
section. 

y 

The chart on the following page depicts the degree of consensus that existed 
among states regarding specific services at the time of a survey conducted in 
1980-81. The judicial rulings handed down since that date have probably resulted 
in h higher rate of consensus regarding medical services, occupational and physical 
thprapy, and psychotherapy. 

*«««*«***#****•***••*******#*•*••*#•*** 
REF] 



* Tatro v. State of Texas , 625 F 2d. 557, 5 Cir. (1980). 

2 Tokarcik v. Forest Hills School District , $65 F 2d. 443 (3d. Cir., 1981). 

S Hatrston v. Pros i etc , 423 F. Supp. 480. S.D. WV (1976). 

•* Hawatt Department of Education v. Katherine P. . 531 F Supp. 517 (D Hawaii 1982). 
S pwpHowla v. Connecticut , 528 F. Supp. 68 (D. CT. 1981). 
6 In re "A" Fami iy , 602 P. 2d. 157. S. Ct., Montana. (1979). 
#«♦♦#*♦♦*•♦»••*****»»♦♦.♦***»**♦***•***♦ 
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Degree of State Consensus Regarding Related Services 
that Ihy Be Required Bg 94-142 



Related Services 



Consensus 



Audioiogy 

Counseling services 
Medical services^ 

a diagnostic or evaluative 
purposes 

• medical /health treatment 



High 
High 



High 



Low: 



many states contend these services 
constitute medical exclusions* especially 
catheterization 



Occupational therapy 



Parent counseling and/or 
training 

Physical therapy 



Moderate: 

some states contend this is a medical or 
noneducational exception under the law 



Moderate 
Moderate: 

some states contend this is a medical or 
noneducational exception 



Psychotherapy 



Low: several states view psychotherapy and 
other such psychological services as a 
medical or noneducational except ion under 
the law 



Kecreat ion 

School health services 
Social work services 
Speech pathology 
Transportat ion 



High 
High 

Moderate 

High 

High 



Source: Responses of 34 states to a survey conducted by the National Association of 
Stat*» Directors of Special Education, Fall-Winter 1980-81 , and anecdotal reports. 

REFERENCE: Education Policy Research Institute* Finetuning Special Education 
Finance: A Guide for State Policymakers (ED Contract No. 400-80-0041). 
Washington* fT; Educational Testing Service, July 1982, 29* 
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• Are Related Services Limited by Ties to Special Education ? 

Because the wording of P.L. 94-142 states that education agencies 
must provide "special education and related services," educators have 
questioned whether they must provide these services when the^ are related 
to regular education, rather than to special .educat ion. In a dispute 
over provision of catheterization, the child in question did not need 
special instruction; she was able *o participate fully in the normal 
classroom as long as she had help * h her catheter. Educators argued 
that they were not required to pro" .e this service because it was not 
related to special education. 

Judicial rulings to date have maintained that this argument runs 
rv:/iter to the more fundamental principles of the law. That is, that 
first and foremost, handicapped children must be afforded the 
opportunity to attend school, and to suffer no exclusion from school 
solely because of their handicap. Secondly, handicapped children should 
be educated in the "least restrictive environment," that is, with 
nonhandi capped children to the maximum extent appropriate and in the 
regular classroom whenever possible. 1 * 2 

• Are Related Services Limited by Ties to Academic Achievement ? 

If the services required must be related to education, whether 
regular or special, then how is "education" defined? In court, educators 
have argued that physical therapy, for example, promotes a student's 
developmental , not educational achievement; that catheterization meets 
a child's life support needs, not educational needs; that psychotherapy 
assists a student's emotional progress, not educational progress. In 
this context the word "education" is used very precisely, to mean 
progress in academic subjects. 

i 

The courts have used a greatly expanded definition of "education" 
when the rights of handicapped children are at stake. The rationale 
is oased on the recognition that many of the basic skills which come 
easily to nonhandi capped children — walking, talking, minimal self- 
care — may represent a high level of achievement for some handicapped 
students. Thus, one court ruled that the aim of education for 
handicapped children might be defined as "self-sufficiency" or even 
"some degree of self-care." 3 



Another court ruled that education may in etude any program which 
has the capacity "to equip a child with the tools needed in life, "4 and 
still another stated that a service is related when it might be seen as 
a "prerequisite to learning." 5 
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Are Related Services' Limited to Non-Medical Services? 



According to P.L. 94-142, schdbls need not provide "medical" 
services except for diagnostic or evaluative purposes. This appears 
to limit the definition of related services, and education officials 
have argued that physical therapy, administering medications, clinic 
treatment for learning disabilities, psychotherapy and others are 
medical services which schools should not have to provide. 

The regulations governing 94-142 specify, however, that the only 
services which schools need not provide are those that must be performed 
by a licensed physician. 6 Thus schools may be required to provide any 
services performed by therapists, nurses, counselors, psychologists, 
audiologists and others. 

Most handicapping conditions can be described as "medical" in their 
origin , but the effect, and their amelioration, is often educational, 
particularly so under a broad concept of education. The cause generating 
the need for such a service may be medical, i.e., bladder problems 
(catheterization) or motor difficulties (physical therapy). But if 
that need for a service can be met by nonphysicians, the service (if 
"educational") will generally be related under the law. 7 

According to one writer, determination of a line between a "health" 
service (which a school is capable of providing) and a "medical" service 
(which only a doctor can provide) may be a source of dispute in the 
future, complicated by variances from state to state because of 
differences in state laws regarding what treatment must be provided or 
supervised by a physician." 

Are Related Services Limited At Ail 9 

A 1982 U.S. Supreme Court dec is ion 9 could influence future courts 
toward more restrictive rulings on related services. In Rowley , a hard- 
of -hearing child was already functioning well in a second-grade 
classroom and sought a wider level of interpreter services to realize 
a fuller potential. In ruling against her, the court decided that the 
"appropriate" education which P.L. 94-142 requires schools to provide 
"did not mean a potential-maximizing education." 

This requirement is satisfied, the court wrote, "... by providing 
personalized instruction with sufficient support services to permit the 
child" to benefit educationally from that instruction." In the future, 
courts could be less willing to order costly "related services" if an 
educational placement appears more or less adequate without the 
service. * u 
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ADDITKJML FOLIC* EXPLICATIONS 



• Cu f r en t Lega I Preeeden t 

The most cannon areas of dispute have already been considered in 
the courts, and the concept of related services has not been limited 
in any significant my. The federal laws, expanded by federal court 
decisions, have adopted broad definitions of both "education" !»nd 
"relatedness." At this point in time, related services may be defined 
as those services inevitably associated with helping handicapped 
children to become adequately prepared for life. 1 

• Influence of the Judiciary r 

Though the influence of P.L. 94-142 is always emphasized, judicial 
interpretations have exerted a major impact on the status quo in this 
area both before and after passage of a comprehensive federal law. 
Before enactment of 94-142, a series of landmark court cases established 
the right to an education for all handicapped children and, further, 
solidified an expanded notion of "education" and the inevitable 
supplemental services. 2 

Education litigation has come to be regarded as the antidote to a 
political process that is sometimes unresponsive to minority needs. 
According to one author, the threat of a court order is a natural part 
of our const i tut ional system and should be regarded as a standard expense 
for all large organizations. Nonetheless, solutions arising from local 
consensus are more likely to succeed than those imposed from outside. 

• Sensitivity of the Issue 

Related services are especially controversial because of the threat 
of scarce resources being taken from the nonhandi capped in order to 
serve the handicapped* In addition, various attempts to define, fund 
and implement the related services provisions have sometimes generated 
controversy, contributing to some "backlash" sentient against Special 
education in genera I. 4 / 

If school services or extracurricular activities are pfoyided to 
typical children in a particular age group; handicapped children of the 
same age must be provided with similar services. This dictate raises 
an important policy matter. If school officials are providing services 
and activities toother than exceptional children and advocates demand 
similar consideration for their cl ients, it is possible that the benefit 
granted typical children will be withdrawn. Equal treatment may well 
be def ined as no service for every student. This fact underlines the 
need for parents of all children to work together when making demands 
of educational authorities. 5 
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States that have developed well defined policies through a process 
that involves all interested groups from the earliest stages on, have 
not experienced significant public opinion problems. For the future, 
states can probably expect even more pressure on limited resources to 
provide expanded services to diverse groups. States can insist that 
people articulate their demands with specificity and within the context 
of a coherent program. 

• Variations by State 

The levels of related services that are provided are largely 
influenced by state variables such as levels of state appropriations. 
Given these differences among states, it is probably unrealistic to 
expect uniform implementation of interpretive court rulings. $ 

• Spreading Costs Around 

Expanded obligations on the schools inevitably tax existing 
resources. Nevertheless, there are many agencies in most conmunities 
which might cooperate in providing related services — under contract 
and frequently at low cost. These include agencies for health, public 
welfare, mental health, mental retardation, social services, youth 
authority, corrections, vocational rehabilitation, and vocational 
education. Unfortunately, coordination of diverse service agencies, 
which often have conflicting priorities, has often been frustrating. 
In Virginia, an outside facilitator was used successfully to help 
different agencies become conmitted to working together. 7 

The State of Maryland, through its State Coordination Council 
(SOC), has established one model for other states seeking to achieve 
these ends. 8 »9 Agencies are pursuing strategies like the following: 

1) developing written interagency agreements for providing related 
services. The most successful agreements are those forged through 
open, multigroup processes with the coumitment and involvement of 
all agencies. 

2) adjusting the organization, by creating an interagency liaison 
position, and/or creating a special school district to provide 
services to students in state institutions, and/or incorporating 
personnel from other agencies into the speeial education program. 

3) forming an interagency council or task force, vested with real 
authority, to identify problems, propose solutions, and aet as a 
watchdog agency. 

4) arranging for costs to be shared by other provider agencies along 
more or less traditional divisions of responsibility, or by third 
party insurers and Medicaid payments. 

5) providing technical assistance to local districts in the form of 
detailed resource information, start-up funds to help implement 
services, demonstration projects, and staff training.* 0 
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At present, it is up to state policymakers to answer the following 
questions: (1) what services fall within the statutory requirements, 
(2) what services should education agencies provide, and (3) what 
services should other agencies provide*** 

State Statutory Solutions 

Although P. I. 94-142. commands most of the attention, the potential 
of state statutes to be both part of the problem of related services 
and part of its solution should not be overlooked. If federal 
requirements were weakened, handicapped students would be likely to 
assert more claims under state statutes, *2 states can reduce their 
vulnerability to litigation by eliminating conflicts between federal 
and state provisions, by repealing outdated and impractical aspects of 
state "law, f»nd by ensuring that policies and definitions are clear." 
A numbe\ of the states are attempting to legislate a solution to the 
problems of providing related services by writing in mandates to develop 
interagency agreements, form interagency conmittees and/or delineate 
agency responsibility and author ity.*4 

The Comnission on the Financing of a Free and Appropriate Education for 
Special Needs Chi Idren* 5 has developed one approach for school officials 
to use when determining whether a service needed by a handicapped child 
is mandated under P.L. 94-142. Specifically, the Comnission recomnends 
that three questions be addressed; 

1. Is the service itself an integral part of an educational objective? 

For example, speech therapy is an integral part of an educational 
objective in most states (i.e., oral English proficiency and 
clarity). 

2. If the child left school and did not continue educational activity 
(e.g., reading instruction), would the child cease to need the 
service with the same frequency and intensity? 

For example, in many instances a child receiving occupational 
therapy might not continue to need that service at the same 
intensity or focused on the same skill areas if he or she left 
school and did not continue educational activities. 

3. In orier to be effective, must the service be provided to the child 
during school hours or within school facilities? 

for example, if a child needs catheterization every four or five 
hours, the service must be provided during school hours in order 
to be effective* 

If any of these questions is answered affirmatively, then the service 
should be considered to have an educational purpose, and considered a 



13 



1 



related service within the meaning of P.L. 94-142. If the answer to 
these questions is negative, then the service should not be considered 
one to which a handicapped child is legally entitled as part of a free, 
appropriate public education, because it is not related to an educational 
purpose. 

* 

Each state must decide whether this or some other approach would best 
define the range of related services they will be obliged to provide. 
In choosing a specific approach, the Commission concluded ' that 
sufficient flexibility exists within current law and regulations to 
permit state education agencies to differentiate more clearly between 
mandated and non-mandated expenditures. ' t 

• Eligibility 

Developing an accurate identification process and subsequently 
defining the services a child should receive is a key task for 
policymakers. To date, the states have adopted diverse definitions of 
which populations are to be served. ' 

• Personnel Preparation 

Personnel preparation is a key to fulfilling this expanded 
responsibility of the schools, and must include if not focus on awareness 
building and attitudinal training. Catheterization, for example, is 
an easy process, but the idea that it is part of one's job description 
is not so easy for school staff to accept. Yet an expanded definition 
of education brings with it an expanded role for all personnel associated 
with educating handicapped children. 



As the foregoing discussion reveals, there are a msnber of considerations 
which policymakers must address, and actions which must be taken, if related 
services are to be adequately provided. *• is clear that policymakers and 
administrators should be taking a proactive stance to meet the educational needs 
of handicapped students, initiating solutions and preventing problems before they 
occur. In stannary, education agencies should focus on clarifying their own 
statutes, regulations and policies, optimizing ^interagency cooperation, 
developing more efficient systems, reallocating existing funds and resources, and 
generating additional resources whenever possible. . » 
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